
Timber Supply Agreement between State Forests of NSW and Australian Silicon 
Operations Pty Limited 

 
Following the resolution of the Legislative Council on 8 May 2002 to order the production of documents in the 
possession, custody or power of the Government relating to the Mogo Charcoal Plant, the Hon Ian Cohen MLC wrote 
to the Clerk of the Parliaments disputing the validity of the claims of privilege regarding certain documents. 
 
Sir Lawrence Street was then appointed as the independent legal arbiter to “evaluate and report on the validity of the 
claims of privilege”. 
 
Section 11 of Sir Lawrence Street’s report Disputed Claims of Privilege Mogo Charcoal Plant - Report of Independent 
Legal Arbiter dated 28 May 2002 relates to the denial of privilege for the Timber Supply Agreement, and is reproduced 
below. 
 

11.  State Forests. 
There is a voluminous quantity of documents produced by State Forests and claimed to be privileged. It comprises the contents of 
Volumes numbered 2, 3 and 4. 
There is a claim for legal professional privilege for a small section numbered 24 at the end of volume number 4. This comprises 
documents dealing with legal advice sought by State Forests from the Crown Solicitor. They fall within the scope of legal 
professional privilege and I am of the opinion that the objection relating to them is valid and should be upheld. 
The balance of the documents produced by State Forests and claimed to be privileged comprise a Timber Supply Agreement 
entered into between State Forests, Australian Silicon Operations Pty Ltd and the State of NSW made on 31 January 2002 and a 
mass of historical and contextual documents in the files of State Forests relating to that Agreement. The Agreement is marked 
"Commercial in Confidence", and it contains a clause 47 imposing obligations of confidentiality on the parties. 
In the claim for privilege State Forests describes the Agreement thus: 

"The Agreement is for the regular supply of up to 200,000 tonnes of timber per year from State Forests' South Coast 
Region. Subject to ASO meeting their Conditions Precedent the Agreement will operate until 31 December 2020." 

The claim for privilege quotes clause 47 (the confidentiality cause) and continues: 
“It is submitted that the release for public inspection of the documents in respect of which privilege is claimed on the 
grounds of commercial in confidence will have serious adverse commercial implications for the State, State Forests and 
ASO including: 
- disclosure to competitors of commercial sensitive matters such as the prices payable by ASO for raw materials used in 
the manufacture of silicon;  
- Breach of contractual promises of confidentiality;  
- Prejudice current and future contractual relationships between the Crown and the private sector;  
- Cause loss of commercial advantage and competitiveness with the private sector.  
A copy letter dated 10 May 02 in relation to such matters is attached." 

The attachment is the letter (actually dated 13 May 2002) from Mr Peter Anderton I have referred to in paragraph 7 in this Report. 
I have given full weight to the objections raised by State Forests and Mr Anderton. They are undoubtedly legitimate matters of 
concern and, if there were no countervailing considerations, they could well support a valid claim for privilege. But there are 
powerful countervailing considerations against which they must be balanced. The question to be addressed in determining 
whether the claim for privilege should be upheld is whether the public interest in disclosure outweighs the considerations 
supporting non-disclosure including the express contractual commitment of confidentiality made by the State and by State Fores
in the formal Agreement. It was undoubtedly proper for the State and State Forests to claim commercial in confidence privilege in 
the light of this contractual commitment, but that is not a decisive cons

ts 

ideration. 
In my view the considerations in favour of disclosure convincingly outweigh the claim for privilege. The description of the 
magnitude in quantity and time of the Agreement by State Forests that I have quoted above is eloquent of its importance in the 
public interest. Principles of transparency and accountability plainly outweigh the commercial in confidence considerations and the 
admittedly prospectively serious implications put forward by State Forests and ASO when considering a contract for a sale by the 
State of this magnitude. The administration of the timber resources of the State involves political, ecological and economic 
considerations of significant public interest and, I repeat, the magnitude of this transaction is such as to expose it to a clearly 
recognisable obligation of disclosure. The claim for privilege is denied.  
In summary: 
The claim for legal professional privilege in the documents in section numbered 24 in volume number 4 is upheld. 
The claim for commercial in confidence privilege in the whole of the remainder of the documents in volume 4 and the whole of the 
documents in volumes numbered 2 and 3 is denied. 


















































































































































